IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAN SI CKMAN, et al. : CIVIL ACTI ON

COVMUNI CATI ONS WORKERS OF ;
AVERI CA, LOCAL 13000, et al. : NO. 99-5582

MEMORANDUM

Padova, J. Novenber 16, 1999
Plaintiff Dan Sickman (“Sickman”), along with class
representatives Steve P. Gam ak, Jr. and Edward P. Murray, has
filed a Motion for a Prelimnary |Injunction agai nst Defendants
Comuni cati ons Workers of Anerica, Local 13000 (“Local 130007)
and the individual nmenbers of the union’s election commttee on
behal f of hinmself and the class of union nenbers who signed
petitions nom nating Sickman as a candidate for Local secretary-
treasurer in the union’s 1999 general officer election pursuant
to Title | of the Labor-Managenent Reporting and Di scl osure Act
(“LMRDA"), 29 U S.C. 8§ 411, and section 301 of the Labor-
Managenent Rel ations Act, 29 U S. C 8§ 185. Plaintiffs claimthat
t he Defendants have violated their rights under Title | to vote
and nom nate candi dates and request this Court order Defendants
to list Sicknan as a candidate for the office of Local secretary-

treasurer on the ballot and enjoin themfromtaking any action to
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renmove himfromthe ballot. Plaintiffs also request that the
Court order Defendants to distribute anong the union nmenbership
witten notification that the election of Local Secretary-
Treasurer is contested and that Sickman is a candidate for that
office. Plaintiffs also request that the Court order Defendants
to distribute anong the union nmenbership witten notification
that the election of Local Secretary-Treasurer is contested and
that Sickman is a candidate for that office."’

l. Backgr ound

Local 13000 is on the brink of conducting elections to fill
various statew de and regional offices, including that of Local
secretary-treasurer. Ballots will be mailed on Novenber 16,
1999, and counted on Decenber 1 and 2, 1999. The union
constitution requires |local units adopt bylaws and rul es
governing el ections and select an election commttee to conduct
t he el ection.

Under the byl aws adopted by Local 13000, the election
commttee is responsible for distributing nom nating petitions
for these statewi de and regional offices, as well as receiving
and certifying aspirant’s nom nating petitions. Candidates for
statew de positions, including that of Local secretary-treasurer,
are elected by the entire union nenbership. To be nom nated for
those offices, an aspirant nust obtain the signatures of at | east

5 percent of the nenbership, which in this case anounts to 463

'Plaintiffs have withdrawn this portion of their request.
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signatures, on petitions issued by the election conmttee. The
committee then prints the ballots and supervises the entire
bal | ot distribution and collection process, and is ultimtely
responsi ble for certifying the el ected candi dates.

This year, the Local 13000 El ection Conmttee pronul gated a
Notice of Union Elections to its nmenbers detailing the tineline
and procedures for conduct of the election. |In particular, the
Noti ce mandated that nomi nating petitions be returned to the
commttee by COctober 28, 1999. The commttee stated that
petitions nmust be returned by either mail or fax. |f an aspirant
faxed his petitions to the conmttee, then the commttee would
consider the original petitions to be the aspirant’s receipt.

The commttee reserved the right to require production of the
original petitions as proof.

Dan Si ckman, through circulators and others acting on his
behal f, attenpted to gather the requisite nunber of signatures on
his petitions nomnating himfor the office of Local secretary-
treasurer. Sickman contends that he and his circulators faxed to
the election commttee nom nating petitions containing at | east
497 valid signatures on the norning of Cctober 28, 1999. o
t hose 497 valid signatures to which Sickman points, the election
committee admts receiving only 395 signatures but denies
receiving 102 of those signatures. Furthernore, the el ection
comm ttee contends that it received petitions nom nating Sickman
t hat contai ned 549 signatures of which 95 were questioned as

fraudul ent because they were identical to petitions submtted in

3



support of candi date Elizabeth Denn.

A brief investigation ensued, during which the el ection
committee requested that both Denn and Si ckman produce their
original petitions for inspection on Tuesday, Novenber 2, 1999 by
3:00 p.m. However, on Mnday, Novenber 1, 1999, the el ection
committee determ ned that even w thout counting those 95
guesti onabl e signatures Denn had submtted over the requisite
nunber of signatures (463 signatures). Therefore, the conmttee
certified her candidacy w thout inspecting her original
petitions.

In contrast, the election commttee asserted that the
petitions nom nating Sickman that they had received contai ned
only 454 valid signatures, not counting the 95 questi onabl es.
Therefore, he fell short of the 463 signatures required to
qualify himas a candidate. Unlike its action with Denn, the
commttee persisted with its request to review Sickman's origina
petitions.

Followng a flurry of letters and one tel ephone conversation
of disputed content, Sickman appeared at the union hall with his
original petitions acconpani ed by an observer on Wdnesday,
Novenber 3, 1999, one day after the date the conmttee originally
specified in witing. Sickman contends that Carl Schwab, co-
chair of the election commttee, had agreed to neet himon
Wednesday, Novenber 3, rather than on Tuesday, Novenber 2.

Schwab deni es maki ng any such statenent. |In any event, no nenber

of the election commttee was present at the hall on Wadnesday,
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Novenber 3, to admt Sickman or inspect the petitions. Since

Si ckman had not appeared on Tuesday, Novenber 2, with his
petitions, the comrittee sent hima letter notifying himthat he
was not a candidate for office.

On Novenber 10, 1999, Plaintiffs filed a notion for a
tenporary restraining order to force the election commttee to
print ballots with Sickman’s nanme |isted as a candi date for Local
secretary-treasurer. On Novenber 12, 1999, the parties entered
into a consent decree approved by the Court ordering that the
el ection commttee print ballots listing Sickman’s name and neet
with Sickman and i nspect his original petitions on Novenber 13,
1999.

It was at this neeting, Sickman asserts, that he saw for the
first time the contested petitions containing the 95 signatures.
Si ckman cl ai ms that neither he nor anyone acting on his behalf
submtted those petitions. The election conmttee asserts that
this neeting was the first tinme it saw that subset of Sickman's
petitions containing the 102 signatures.

This brings us to the hearings on Plaintiffs’ Mtion for
Prelimnary Injunction on Novenber 15, 1999.

1. Subject Matter Jurisdiction

Bef ore deciding any issue regarding the nmerits of
Plaintiff’'s Mdtion, this Court nust determ ne whether it has
jurisdiction over the subject matter of this case. Defendants
argue that the Court is being asked to decide Sickman's

eligibility as a candidate in the upcom ng election and that such
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an issue is solely within the province of the Title IV post-
el ection renedial structure. Therefore, according to Defendants,
this Court |acks subject matter jurisdiction over the instant
petition.

Title I of the LMRDA, codified at 29 U . S.C. § 411, provides
union nmenbers with a Bill of Rights that are enforceable in

federal court. See 29 U S.C. 88 411-415 (1994); Local No. 82

Furniture & Piano Myving, Furniture Store Drivers, Hel pers,

War ehousenen _and Packers v. Cow ey, 467 U.S. 526, 536, 104 S.

Ct. 2557, 2563, 81 L.Ed.2d 457 (1984). |In particular, Title |
guar ant ees every uni on nenber equal rights to vote and nom nate
candi dat es:

Every nmenber of a | abor organization shall have equal
rights and privileges within such organi zation to

nom nat e candi dates, to vote in elections or
referenduns of the | abor organization, to attend
menbership neetings, and to participate in the

del i berations and voting upon the business of such
nmeetings, subject to reasonable rules and regul ati ons
in such organi zation’s constitution and byl aws.

29 U.S.C. 8 411(a)(1) (1994). Federal courts have consistently
interpreted this protection to extend to uni on nenbers while they
are participating in union elections. Crow ey, 467 U S. at 537.
Title I allows individual union menbers to maintain a suit in
federal court to enforce that title s protections:
Any person whose rights secured by the provisions of this
subchapt er have been infringed by any violation of this
subchapter nmay bring a civil action in a district court of
the United States for such relief (including injunctions) as
may be appropri ate.

29 U.S.C. § 412 (1994); Crow ey, 467 U.S. at 538.



The LMRDA al so contains Title IV which regul ates the conduct
of elections for union officers with the simlar goal of ensuring
free and denpcratic el ections. Crow ey, 467 U. S. at 539. See
also 29 U S. C. 88 481-483 (1994). Title IV “sets up a statutory
schene governing the election of union officers, fixing the terns
during which they hold office, requiring that el ections be by
secret ballot, regulating the handling of canpaign literature,
requiring a reasonabl e opportunity for the nom nation of
candi dates, authorizing unions to fix ‘reasonable qualifications
uniformy inposed for candidates, and attenpting to guarantee
fair union elections in which all the nmenbers are allowed to

participate.” Crowley, 467 U S. at 539 (citing Cal hoon v.

Harvey, 379 U. S. 134, 140, 85 S. C. 292, 296, 13 L.Ed.2d 190
(1964)). Thus, often Title | and Title IV provide overl apping
protections for the sane rights. Cowey, 467 U S. at 539.
However, courts interpret Title IV to primarily regul ate
eligibility and other procedural questions of the conduct of

el ections, see CGtow ey, 467 U S at 539, and Title | to govern

i ssues of discrimnation, Kraska v. United Mne Wrkers of

Anerica, 686 F.2d 202, 207 (3rd Gir. 1982).

Title IV contains its own set of conprehensive
adm ni strative procedures to enforce its standards that first
requires grievants to exhaust internal union renedi es before
filing a conplaint with the Secretary of Labor. 29 U S C 8§
482(a) (1994). The Secretary of Labor nust investigate the

conpl aint and retains sole power to bring a civil action agai nst
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the union to set aside the election and direct and supervise a

new el ection. 29 U S.C. § 482(b) (1994); Trbovich v. Mne

Wrkers, 404 U S. 528, 531, 92 S. C. 630, 632, 30 L.Ed.2d 686
(1972).

Title IV also contains an exclusivity provision that

provi des:
Exi sting rights and renedies to enforce the
constitution and byl aws of a | abor organi zation with
respect to elections prior to the conduct thereof shal
not be affected by the provisions of this subchapter.
The renmedy provided by this subchapter for chall enging
an el ection already conducted shall be excl usive.
29 U S.C. 8 483 (1994). Federal courts interpret this
exclusivity provision to bar Title |I relief when an el ection that
has al ready been conpleted is challenged. Crow ey, 467 U S at
541. That is not the issue in a case such as this where the
claimis brought during the course of an election. Rather, the
full panoply of Title | rights are available to union nenbers
since it is prior to the conduct of the el ection. Id. Thus for
subject matter jurisdiction purposes, the issue is whether this
case inplicates Title I or Title IV rights.

Det ermi ni ng which section applies rests on the anal ysis of
several factors: (1) the timng of the suit (before or after a
union election); (2) the nature of the underlying conplaint; and
(3) the type of relief sought. Crow ey, 467 U S. at 546; Kraska,
686 F.2d at 205. Generally, conplaints allege Title IV

gri evances where they involve challenges to eligibility standards

that are applied evenhandedly, but are unreasonable, Kraska, 686



F.2d at 205, or where they are filed after an el ection has been
conducted, Cow ey, 467 U S. at 541. 1In contrast, Title |
primarily protects union nenbers against the discrimnatory
application of union rules and conplaints raised under it nust be
brought prior to the conclusion of the election. Crow ey, 467

U S. at 546-8; Kraska, 686 F.2d 206-207.

Def endants characterize this case as centering around the
issue of Sickman’s eligibility. The Court disagrees and believes
that this case raises issues properly characterized as falling
under Title |I. The facts of this case clearly inplicate the
right of union nmenbers to nom nate candi dates, vote for such
candi dates, and be free fromdiscrimnatory disqualification.

If Sickman’s nane is left off the ballot and he did in fact
submt over 463 valid signatures to the election commttee, then
t hese uni on nmenbers who nom nated Sickman woul d be deprived of
their equal right to nomnate and vote, rights guaranteed by
Title l. Furthernore, Plaintiffs would be the victins of
discrimnatory treatnment since the election conmttee excused
Denn’s failure to conply with the conmttee's request to produce
her original petitions. Such discrimnatory disqualification is
the ‘classic’ case of infringenent of Title |I rights. See
Kraska, 686 F.2d at 207. For these reasons, the Court finds that
Plaintiffs have alleged clains arising under Title |I of the LVMRDA
over which this Court may properly assert subject matter
jurisdiction.

L. Motion for Prelimnary |njunction
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A Legal Standard
Courts nust consider four factors when assessing a notion
for a prelimnary injunction: (1) whether the novant has shown a
reasonabl e probability of success on the nerits; (2) whether the
nmovant wll be irreparably injured by denial of relief; (3)
whet her granting prelimnary relief wll result in even greater
harmto the nonnoving party; and (4) whether granting the

prelimnary relief wll be in the public interest. Council of

Alternative Political Parties v. Hooks, 121 F.3d 876, 879 (3rd

Cr. 1997).

B. Li kel i hood of Success on the Merits

The Court concludes that Plaintiffs have denonstrated a
reasonabl e |ikelihood of success on the nerits. The central
di sputed fact issue is whether Sickman, through those acting on
hi s behal f, faxed and the election commttee received nom nating
petitions containing sufficient signatures to constitute five
percent of the statew de uni on nenbershi p.

Plaintiffs offered the testinony of Elizabeth Denn that she
faxed four of the five petition pages that contained 93 of the
102 signatures that the election commttee denies having
received. Joe Gall agher testified that he faxed the remaining
page containing 9 signatures and received oral confirmation of
recei pt fromJean Pennie, an assistant at the union office.

Denn and Gal | agher were credible witnesses. There is no

obj ective basis that would i npeach their testinony. The pages
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were faxed but because of the | oose procedures for handling faxed
nom nating petitions enployed by the election commttee office,
the coomittee nmay never have received the petitions containing
the 102 signatures. ?

Jean Pennie was in charge of receiving nom nation petitions
sent to the main fax equi pnment on the third floor of the union
hall. She was al so responsi ble for handling personally the
petitions regarding the Executive Board offices, including the
Local secretary-treasurer. The practice called for her to sign
and date each fax as it was received.® The union hall also
cont ai ned anot her fax machine on the second fl oor which was
staffed by an individual other than Pennie. Pennie testified
that it was possible that she woul d not have seen nomi nating
petitions that cane into the second floor fax nmachine.

Denn’s and Gal | agher’s testinony established that the bul k
of Sickman’s petitions were faxed prior to 9:00 a.m on Cctober
28, 1999. However, on that norning, Jean Pennie did not arrive
at the union office until nearly 9:20 a.m. |In addition, sone of
Sickman’ s petitions may have been received by fax equi pnent
| ocated on the second floor and may very well have not been

transmtted to Pennie for her signature, nor been given to the

’Carl Schwab testified for Defendants that the el ection
comrittee never saw those petitions containing the 102
signatures. Wile there is no reason to disbelieve his
testinony, these facts do not require the inference that the
petitions were not received by the union’ s fax nmachi ne.

*The union’s fax machine itself does not inprint the date or
time on which incom ng faxes are received.
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el ection commttee. Under such circunstances, the Court cannot
concl ude that the petitions were not received at the Local’s
of fice.

Based on this record, the Court finds that it is reasonably
likely that Plaintiffs will prove that 497 union nenbers signed
petitions nom nating Sickman to the office of Local Secretary-
Treasurer and that those petitions were faxed to the union
headquarters in a tinely fashion in conformty with the rules set
out by the election commttee.

The fact of Sickman’s failure to follow the El ection
Conmttee’'s directive to produce his original petitions by 3:00
p.m on Tuesday, Novenber 2, 1999, would ordinarily weigh in the
Def endant’s favor. However, here the record contains evidence
that the requirenent was ignored for candi date Denn because her
petitions contai ned enough signatures under the rules even
W t hout counting the disputed 95 signatures. Sickman, assum ng
he succeeded in proving that the Election Conmttee received the
addi tional 102 signatures in a tinely fashion, would have been in
t he exact sane position as Denn and, as Commttee Co-Chair Schwab
admts, would have been treated the sane way and certified as an
eligible candidate. Therefore, given the Court’s concl usion that
Sickman is reasonably likely to prove that 497 nmenbers signed his
nom nating petitions and such petitions were tinmely submtted to
the Election Conmttee, his failure to conply with the El ection
Committee s request does not defeat his |ikelihood of success on

the nerits.
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C. | rreparabl e Harm

To show irreparable harm a plaintiff nust denonstrate the
exi stence of a potential harmthat cannot be redressed by a | egal
or an equitable renmedy followng a trial or other renedia

procedure. Acierno v. New Castle County, 40 F.3d 645, 653 (3rd

Cir. 1994)(citation omtted). The injury created by a failure to
i ssue the requested injunction nust be peculiar enough in nature

that | ater conpensation cannot atone for it. 1d. Parties seeking
a mandatory prelimnary injunction that will alter the status quo

bears a particularly heavy burden in denonstrating its necessity.

Id. In a case |like Sickman’s, however, maintenance of the status
quo - omtting his nanme fromthe ballot - is what creates the
har m

The Court concludes that irreparable harmwould result to
the class Plaintiffs should Sickman’s nanme be omtted fromthe
ballot. Title | guarantees the equal rights of union nenbers to
vote in elections and nom nate candi dates, subject to reasonable
rules. These rights are neaningless and Title |I’'s enforcenent
provision is rendered superfluous if courts are powerless to
enforce these rights prior to their deprivation. To say that
Plaintiffs’ rights may be vindicated in a post-election
adm ni strative procedure does not cure the initial injury
occurring during the election in which they could not vote for
their duly nom nated candi date.

D. G eater Harmto Defendants and the Public Interest

The Court concludes that granting prelimnary injunctive
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relief would not cause greater harmto Defendants. The
adm ni strative burden of restuffing the ballots is an
i nconveni ence but is not so insurnmountable as to override the
harmto Plaintiffs’ fromdepriving themof prelimnary relief.

The Court further concludes that the public interest clearly
favors the protection of union nenbers’ voting and associ ati onal
rights. See Hooks, 121 F.3d at 884 (speaking generally about
favoring protection of voting and associational rights); Crow ey,
467 U.S. at 536-38 (discussing Congress’ concern for abuses of
power by union | eadership and protection of nenbers’ speech,
assenbly, and voting rights in enacting the LVMRDA)

| V. Appropriate Renedy

Havi ng concluded that Plaintiffs are entitled to prelimnary
injunctive relief, the Court nust determine if an appropriate
remedy can be fashioned. The United States Suprenme Court has
stated that a district court may award appropriate relief under
Title I while an election is being conducted where the violation
is easily renmedi ed wthout substantially delaying or invalidating
an ongoing election. Crowey, 467 U S. at 546. The Court
under stands that under Crowl ey and ot her rel evant precedent,
‘“appropriate relief’ under Title |I cannot include supervising
el ections or enjoining the holding of elections. Crow ey, 467
U S. at 545-548. The Court al so acknow edges that it nmay not
have the power to determne Sickman's eligibility for office and
t hus override the decision of the Election Commttee since it

operated under a valid union constitution and bylaws. See Filson
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v. Pennsylvania Joint Board, No. Cv. A 95-1396, 1995 W 113043

at *8 (E.D.Pa. March 15, 1995). The renmedy that this Court wll
provide to protect Plaintiffs’ Title | rights does not interfere
with, invade, or inpair the post-election renedial structure
established by Title IV, such as conduct or supervise el ections,
certify election results or determne eligibility.

The only renedy available to protect Plaintiffs Title |
rights is the placenent of Sickman’s name on the ballot. However,
this Court by ordering such relief does not find that Sickman is
an eligible candidate. Nor does the Court’s order require the
el ection commttee, should Sickman prevail in the election, to
validate his election returns. The ultinmate determ nation of the
validity of the election and Sickman’s eligibility is for the

Title IV post-el ection process.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAN SI CKMAN, et al. : CIVIL ACTI ON

V.

COMMUNI CATI ONS WORKERS OF

AVERI CA, LOCAL 13000, et al. : NO. 99-5582

ORDER

AND NOW this day of Novenber, 1999, upon consideration of
Plaintiffs’ Mtion for Injunctive Relief (Doc. No. 2) and
Def endants’ Response thereto, |IT IS HEREBY ORDERED t hat
Plaintiffs’ Mtion is GRANTED. Upon paynent by Plaintiffs of
security in the amount of $ 10,000 (ten thousand dollars),
Def endants are ORDERED to take any and all adm nistrative and/or
clerical actions as necessary to ensure that the nane of Dan
Sickman is listed for the office of Local Secretary-Treasurer of
t he Conmuni cati ons Wrkers of Anerica, Local 13000, on the

ballots that are to be distributed on or about November 16, 1999.

BY THE COURT:
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John R Padova, J.



